
 

   

 

UNDISPUTED PROGRESS, 

 UNKNOWN OUTCOME 

NATHAN KAISER 

 

The industrial and economic and recently a lso the social development of 

China and general ly China’s breathtaking speed of  change are men-

t ioned on an almost dai ly basis in the media of ‘the West’ .  In paral lel to 

these developments, however, another,  equal ly important change is 

taking place: China is – on what can be cal led a spotty but steady basis 

– becoming an “Etat  de droit” ,  and is implementing the ru le of  law that 

was and st i l l  is one of  the main foundations of  the economic 

development of notably Europe and the US during the past 200 years or 

so.  

 

Histor ical ly,  the legal system in China was inf luenced f irst by the 

administrat ive, bureaucrat ic character of  its government over a period of  

several thousand years, and later the several,  fundamental ly disrupt ive 

pol it ical changes during the 20th century. Dur ing the past two or three 

decades notably, China – or more exact ly the People’s Republic of 

China, the “PRC” – has stabi l ized substantial ly f rom a polit ical point of  

view. This stabil izat ion has been accompanied by a renaissance of  a 

rather complex administrat ive body of law, as well as its counterpart:  the 

government authorit ies entrusted to administer and implement such law.  

 

Note that unt i l  today much of  the PRC’s law and authori t ies are st i l l  in 

l ine with the tradit ion of  China’s ancient  history and customs. In other 

words large parts of  private business arrangements are, well ,  not 

pr ivate, but are subject to government scrut iny and approval and thus 

under the government’s inf luence. Indeed, China is b lamed by to foreign 
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investors for the density of  and at the same t ime a certain lack of 

transparence with regard to the var ious l icenses required for many or 

most aspects of  economic act iv it ies in China. However,  things are 

changing. Effect ive as per July 1, 2004, the PRC authori t ies are now 

subject to the “Administrat ive Licensing Law”, which has as its very 

subject matter the regulat ion of  the scope and the related procedures of 

the numerous government l icenses and approvals in China. The new law 

st ipulates surprisingly clear princip les for the authorit ies, which 

translate into the object ive of  achieving the ‘ru le of law’ that was before 

of ten missing in day-to-day government pract ice. Maybe most important,  

art ic le 4 of  the law st ipulates that al l  l icensing shall  be based on 

statutory law, rather than only administrat ive pract ice or the pure 

discret ion of  the authori t ies in charge – in other words, the authori t ies 

shall  only require approvals where the wr it ten law st ipulates so, and 

approvals may only be subject to requirements that the writ ten law 

actually foresees. Admittingly actual pract ice is more compl icated, as 

many if  not all  laws st ipulate a catch-al l clause regarding the 

requirements for approval of  a given act ivi ty,  such “… and any other  

condit ions as decided by the authori t ies”.  Nevertheless, the legal 

f ramework of  the Administrat ive Licensing Law giv ing clear guidance to 

the authorit ies seems to break with earl ier tradit ion where the law 

tended to restr ict  pr ivate act ivit ies, rather than the government’s doings.  

 

Another common thorn in the eyes of foreign investors in China is  

l it igat ion, debt enforcement, and general ly court procedures. I t  is in fact 

neither a secret nor  wrong that the People’s Courts have histor ical ly 

been plagued by a certain lack of  legal qual ity and an sometimes 

anecdotal bias against foreign part ies. This was rooted more than 

anything e lse in history, such as the fact that courts were earl ier 

welcome havens for mil itary of f icials close to or af ter ret irement from 

their mil itary dut ies and who thus started their  judic ial career with an 

utter lack of  knowledge of  the pr inciples of  law. Further,  the main 

explanat ion of the perceived and actual failures is the fact that the 
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judic ial system as such, including the judges, court clerks, law schools 

and last but not least the lawyers themselves, has pretty much started 

f rom zero only some two or three decades ago, with the opening of 

China af ter years of  internal turmoil.  At any rate, dur ing the recent years 

a gradual improvement of  the courts and their output is c learly visible.  

Next to impatient and of ten aggressive foreign companies anxious to 

protect their  investment and other economic interests, or s imply anxious 

to see their bil ls paid, it  has been the Chinese themselves who f ind an 

ever increasing interest in l it igat ion and the courts, evidenced by daily 

report ing on consumer protect ion law suits in the newspapers and even 

radio shows with cal l- ins f rom l isteners asking for legal advice for issues 

as var ious as divorce and excessive phone bi l ls.  Al l of  this sounds 

familiar,  and has indeed greatly contr ibuted to the continuous 

improvement of the judicial system in China. Natural ly,  the foreign 

pla int i f f  should not  yet expect quick and easy results. Lengthy 

procedures last ing several years are st i l l  the rule, notably i f  the sum in 

l it igat ion is substantial,  and the defendant thus uses al l  means available 

for defense of his legal interests. However, and as actual cases show, 

pat ience by the foreign investor paired with the wil l ingness to invest in 

quality legal representat ion does usual ly pay off ,  and may well result  in 

a more or less legal – or in a more Chinese term – in an equitable court 

judgment.  

 

Winning a law suit  in China, much as is the case elsewhere, is af ter al l 

strongly re lated to the necessary appropriate legal representat ion. And 

indeed, the qual ity of  China’s lawyers and law f irms can be seen to be 

improving steadily though f rom a low start ,  with at least some of  the 

f irms, though probably not the major ity,  gradually leaning towards and 

wil l ing to apply modern management methods, IT and other tools for 

supervis ion and general ly mechanisms of  qual ity contro l that  in Europe 

and the US have already become a common standard among lawyers 

and law f irms for many years. The challenge notably for large Chinese 

law f irms remains, however, the guarantee of  a minimum and notably 
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constant level of  qual ity of  the legal work, and the client ( i.e. the foreign 

investor not familiar with local circumstances) is best advised to assure 

at al l  t imes who exact ly handles his legal matters – in order to avoid, to 

the extent possible, that work is pushed down the ladder to cheaper, but 

obviously less exper ienced or even untrained younger staff .   

 

As the experienced foreign investor knows, in China a mere judgment in 

his favor does unfortunately not yet represent much of a tangible 

outcome. Rather, the next stage – enforcement – is the next pract ical 

hurdle and which is  not easy to overcome: Contrary to probably most 

European jur isdict ions, in China the enforcement of  judicial decisions in 

civi l matters lays with the courts themselves, rather than with separate,  

administrat ive authori t ies. To make things worse, in the past judges 

have tended to be much more motivated to ‘seek just ice’ by render ing a 

judgment than to be involved in the more hands-on task, i.e. the less 

prest igious enforcement of  such judgment. As a result  i t  was and st i l l  is 

not uncommon that a f inal and binding court judgment, obtained af ter a 

lengthy tr ial,  was where the actual negotiat ions between the part ies 

began (again),  with the aim of  achieving a sett lement of  how much the 

succumbing party would actual ly pay to the winning party. But here 

again, things are improving, and the foreign investors has today at his 

disposal procedural mechanism as useful as, for example, the 

attachment of  assets, including that of  real estate, which of course 

greatly enhances the leverage for the party seeking enforcement. 

Needless to mention that this only appl ies if  such assets and real estate 

are indeed avai lable, and that is where the old adage: caveat emptor 

proves as true in China as anywhere else.  

 

*   *   *   *   * 

*   *   * 

* 

 



   

5  

 

 

 

D I S C LA I M ER  

Th is  pu b l i c a t io n  i s  i n te n ded  t o  p ro v id e  a c c u r a t e  i n fo rma t i o n  i n  re g a r d  t o  th e  s u b j e c t  ma t te r  c ov e re d .  Reade rs  

e n te r in g  i n t o  t r a ns a c t i o n  o n  t h e  b as i s  o f  s uc h  i n f o rma t i on  s hou l d  s e ek  a dd i t i o na l ,  i n -d e p t h  s e rv i c es  o f  a  

c ompe t en t  p r o f es s i o na l  ad v i so r .  Wen fe i  A t t o rn ey s - a t -L aw ,  t h e  a u t h o r ,  c o nsu l ta n t  o r  g ene ra l  e d i t o r  o f  t h i s  

p u b l i c a t i o n  e xp r es s l y  d i s c l a im  a l l  an d  a n y  l i ab i l i t y  a n d  re s pons ib i l i t y  t o  a n y  p e r s on ,  whe th e r  a  fu t u r e  c l i e n t  o r  

me re  r ea de r  o f  t h i s  p ub l i ca t io n  o r  n o t ,  i n  re s p ec t  o f  an y th i n g  a n d  o f  t h e  co n sequen ce s  o f  a n y t h i ng ,  do ne  o r  

om i t t e d  to  be  d o ne  b y  any  s uc h  p e r so n  i n  r e l i a nc e ,  whe t h e r  wh o l l y  o r  p a r t i a l l y ,  u p on  th e  who l e  o r  a ny  pa r t  o f  

t h e  c o n t en t s  o f  t h i s  pu b l i c a t i o n .  
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