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1. National

Circular on Prohibiting Revising Step by Step Procedural Enforcement
Measures with a View to Attributing Liabilities of Respondents to their

Institutions at Higher Level
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[Issued By]) Supreme People’s Court

[ Subject] Enforcement Proceedings
[Promulgated on] July 9" 2004
[Effective From] July 9" 2004
[Source] www.law-lib.com

Given the recent practice of some local courts in proceedings against assisting finan-
cial institutions or low level financial institutions as respondents in which further
enforcement measures such as fine and judicial detention were adopted against the
respondents’ related higher level financial institutions, the Supreme People’s Court

denounced such practice and pronounced its positions thereon:

@ Change of respondents in enforcement proceedings shall be subject to strict

conditions laid down in the Circular on Regulation of Enforcement by Peo-
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ple’s Courts and of Assistance in Enforcement by Financial Institutions

(“TRTAARIEFREN BIEBE AT R 4 BT LA Bl B AT 038 411, Supreme People’s Court and Peo-
ple’s Bank of China, 2000). In brief, related financial institutions at higher levels shall not be liable for
the obligations of their lower institutions unless the enforcement against the latter have turned out to

be unable to satisfy the claims and the former is jointly liable for such claims.

g Only when the conditions set out in paragraph one have been satisfied and the institutions at higher
level have been identified as respondents in the enforcement proceedings, and only when such institu-
tions fail to discharge its obligations within the 15-day time limit, enforcement measures might be

adopted against them.

g Cases in which financial institutions act as assisting agencies are distinct from the particular cases in
which they are obliged in the enforcement proceedings. The liability to be subject of enforcement
measures shall be borne by such institutions themselves. Imposing those measures against their insti-

tutions at higher level is erroneous as a matter of law.

g Finding of fault on the part of financial institutions is the precondition for enforcement measures,

which can only be imposed against intentional acts that impede the enforcement proceedings.

g Financial institutions against which enforcement measures have been imposed are entitled to review
the underlying imposition decision by higher courts. Though the effect of such measures shall not be

suspended while the final decision of higher courts is still pending.

Observations on Further Regulation of Tendering and Bidding
[ 25 Bt I3 J7 R Tk — A VAR PR TG B i i

[issued By] General Office of State Council

[ Subject] Tendering and Bidding

[Promulgated on] July 12" 2004

[ Closing Date] July 12" 2004

[Source] www.cein.gov.cn

This document is published to correct the irregularities since the promulgation of Law on Tendering and Bid-
ding, 2000. It addresses such issues as sectional and regional anticompetitive conducts, transparency, assess-

ment of tenders, agency, expansion of use of tenders, and administrative surveillance.

To increase the unity of national market, the Observations provides that sectional and regional monopolization

must be removed; that no restrictive conditions may be imposed upon bidders from other regions and other
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sectors; that unlawful procedural requirements such as bidding permit, inspection of qualification, and registra-
tion shall be put to an end; that awards from the host region or the host sector shall be neither given extra
credits nor been treated as the condition precedent; that no pressure, either expressly or implicitly, shall be
imposed upon the successful bidders to sub-contract the projects to contractors and suppliers from the host

regions or the host sectors.

Circular on Certain Issues Regarding Overseas Listing of Enterprises Affiliated to Domestic
Public Companies
KT REEE A bl 2w prJ@ A B840 b 174G O inl ) 38 %0

[Issued By] China Securities Regulatory Commission (CSRC)

[ Subject] Overseas Listing
[Promulgated on] August 10" 2004
[Effective From] August 10" 2004
[Source] www.law-lib.com

This Circular, enacted in accordance with Securities Law, Company Law and Special Rules by the State Council
on Overseas Marketing of Equities and Public Listing

(BB 85 Bt G T A A RIS 2 w858 A B4R I3 B b T R 731 K 2 ™), applies to overseas public listing of
enterprises controlled by domestic public companies. It does not, however, apply to companies that issue both
A-shares and B-shares.

The Circular expressly provides that overseas listing is subject to approval from the CSRC. It set out financial
requirements for the enterprises wishing to be listed overseas, internal decisions which shall be adopted by the
public companies, retaining of financial consultant from securities agencies included in the rolls of sponsors by

the CSRC, and obligations to disclose information.

Circular on Certain Issues Regarding the Application of Taxation Agreements and Law on
Personal Income Tax to Individuals without Domicile within China
[ 5B 55 SRR 1A 58 A TG A BT B A NPT B Wb RS N BT B34 1 T R ) 3 6

[Issued By] State Administration of Taxation
[ Subject] Personal Income Tax

[Promulgated on] July 23° 2004
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[ Effective From] July 1% 2004

[ Source] www.chinatax.gov.cn

The Circular mainly clarifies rules for three issues: calculation of length of stay in China, calculation of the actual

working time on the date of arrival and leaving, application of tax agreements to senior management staff.

The non-domiciled individuals’ length of stay in China, which is the basis for determining the category of taxa-
tion obligations, shall be calculated in accordance with his actual length of stay. The day on which they arrive at

or leave China shall be counted as one day.

When calculating the working time of non-domiciled individuals who hold positions both in domestic and over-
seas institutions or only hold positions in overseas institutions, the day on which they arrive at or leaves China

shall be counted as half-day.

Where non-domiciled individuals hold senior management positions in China-based enterprises and the taxa-
tion agreement between their national State and China do not specify whether payment derived from such
senior management positions is covered by the provisions on director’s fees, such payment shall be taxed in
accordance with provisions on dependent personal services. On the other hand, where such persons hold both
the directorship and senior management positions in China-based enterprises, the payment derived from these

positions shall be taxed under the head of director’s fees.

Provisional Measures on the Administration of Overseas Utilization of Insurance Funds in

Foreign Exchange
TRES SN Bt G358 Az A B AT Mk

[Issued By] China Insurance Regulatory Commission (CIRC)
People’s Bank of China

[ Subject] Overseas Investment

[Promulgated on] August 9" 2004

[ Effective From] August 9" 2004

[ Source] www.circ.gov.cn
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Given the scarcity of investment options in respect of funds in foreign exchange available to insurance compa-
nies," the CIRC enacted Provisional Measures with a view to diversifying investment risks and offsetting the

pressure on RMB.

Insurance Companies for the purpose of this regulation refer to insurance companies within China which have
been duly approved by the CIRC and registered in accordance with law, including Chinese-Invested Insurance
Companies, Wholly Foreign Invested Insurance Companies, Sino-Foreign Joint Equity Insurance Companies and
branches of Foreign Insurance Companies. Insurance funds for the purpose of this regulation refer to the combi-

nation of capital, provident fund, undistributed profit, reserve, and deposit.
The CIRC gives effect to the principle of prudent supervision in 5 aspects:

g Prescribing the eligibility to utilize insurance funds in foreign exchange overseas in terms of financial

indicators (overall assets, funds in foreign exchange at disposal) and internal control (Chapter 2);

g Restricting the scope of permissible investment and imposing ratio limits upon investment (Chapter 3);
o Custodian Requirement (Chapter 5);

o Recognizing the role of overseas professional investment institutions (Chapter 4);

o Establishing coordinated supervision formed by the CIRC, the State Administration of Foreign Ex-

change and other regulatory bodies (Chapter 6).
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T At present, investment of insurance funds in foreign exchange is limited to bank deposit, inter-company

borrowing, and overseas bonds in foreign exchange.
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