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Provisions of the Supreme People’s Court on Adjudication of
Cases Regarding Foreign-Related Arbitration and Foreign

Arbitration (Consultation Document)
I N BRI ek T N BRI Bt b B S 3 A A [ Al S R T
& (AESRE WA

[Drafter] Supreme People’s Court

[Subject] Arbitration

[Sourcel www.chinacourt.org

The Provisions will apply to cases involving acknowledgement of the validity
of agreements for foreign related arbitration, enforcement and annulment of
foreign-related arbitration awards as well as recognition and enforcement of
foreign arbitration awards. Reference may be made to the Provisions in cases

where Hong Kong, Macao and Taiwan are concerned.

The personal jurisdiction of the courts in arbitration cases will be decided
upon the cause of action. In acknowledgement cases, the courts which may
exercise jurisdiction are medium courts at the domicile of the applicant, or at
the domicile of the respondent, or at the place of conclusion of arbitration

agreements, or at the seat of the agreed arbitration institutions. In enforce-
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ment cases, the medium courts at the domicile of the respondent or at the location of his assets may seize the
matter. In annulment cases, the complaint should be filed with medium courts at the seat of arbitration institu-

tions rendering the award at issue.
For the most significant preliminary issue — the effect of arbitration agreements, rules are elaborated.

The validity of arbitration agreements will be governed by laws agreed by parties. In absence of such agree-
ment, it will be governed by the law of the seat of the agreed arbitration institutions. In absence of both, it will

be governed by the lex forum.

The draft Provisions tend to give validity to arbitration agreements once the intention to arbitration is manifest,
even if they are not appropriately drafted. This is evidenced by the unaffected validity of arbitration agreements
in which more than one arbitration institution are designated, or the place of arbitration is decided without
specifying the name of the arbitration institutions, or the name of the designated arbitration institution has to
be inferred from the surrounding circumstances due to inaccuracy of its name. However, the validity of the
agreement for ad hoc arbitration will not be recognized unless the parties are nationals of member states to

1958 New York Convention and the laws of their national states do not preclude ac hoc arbitration.

The Provision also tries to give effect to the arbitration agreements in the event of merger and division of the
original parties to the agreement, assignment of rights and obligations of the contract which contains arbitra-
tion clause, exercise of the right of subrogation, and explicit incorporation into the bill of lading of the arbitra-

tion clause contained in the charter party.

Supplementary Rules for Provisions on Administration of Foreign Invested Construction

Enterprises
COM R BB R FO AN B E ) AP 28R

[issued Byl Ministry of Commerce, Ministry of Construction
[ Subject] Foreign Investment ,CEPA

[Adopted On] 9 December 2003

[Effective From] 1 January 2004

[Source]l www.law-lib.com

The Rules are enacted to give effect to the two Closer Economic Partnership Arrangements, concluded by the
Mainland respectively with Hong Kong and Macao last year, by granting more preferential treatments to service

suppliers from the two regions.

In applying for the establishment of construction enterprises in the Mainland, service suppliers from Hong Kong
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and Macao may establish their overall business performance for the purpose of qualification ranking by combin-
ing their respective performance in the Mainland and in the two regions. Moreover, the service suppliers from
the two regions may conduct a 100% acquisition of construction enterprises in the Mainland. Furthermore, the
limitation on percentage of foreign investment in Sino-foreign joint projects does not apply to construction

enterprises established in the Mainland by service suppliers from the two regions.

Supplementary Rules for Provisions on Administration of Foreign-Invested Construction
Project Design Enterprises
CHhp P W AR BT A BRRE ) BOAh 7 L E

[issued Byl Ministry of Commerce, Ministry of Construction
[ Subject] Foreign Investment , CEPA

[Adopted On] 9 December 2003

[Effective From] January 1" 2004

[Source]l www.law-lib.com

The Rules are another move to effectuate the two CEPA’s between the Mainland and Hong Kong and Macao.
As of January 1% 2004, the service suppliers from the two regions may establish wholly foreign invested const-
ruction project design enterprises. The Provisions on Administration of Foreign Invested Construction Project
Design Enterprises (b5 45 % 2t 5 T FE BTl 7 B E 7, 2002.9.17) shall be applied to the applicati-
ons by the service suppliers from the two regions for establishment of the said enterprises, the qualification of

which shall be governed by relevant rules regulating qualification of construction project design enterprises.

Supplementary Rules for Provisions on Administration of Foreign-Invested Urban Design

Service Enterprises
CHM T BT I T R IR 55 A BT ) (%D 78 e

[Issued By] Ministry of Commerce, Ministry of Construction
[Subject] Foreign Investment, CEPA

[Adopted On] 9 December 2003

[ Effective From] January 1* 2004

[Source] www.law-lib.com
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The Rules are the last step of the tripartite move taken by Ministry of Commerce and Ministry of Construction to
implement provisions on construction service under the two CEPA’s. Unsurprisingly, as of January 1% 2004,
service suppliers from the two regions may establish WOFE urban design service enterprises. Other matters

related to the establishment of such enterprises shall still be governed by Provisions on Administration of Fo-

reign Invested Urban Design Service Enterprises (7 i 45 9% 3 i WK1 AR 45 i b 5 B0 2, 2003.1.30)

Circular on the Strict Observance of Rules on China Appointed Attesting Officers to Faithfully
Implement the CPA between the Mainland and Hong Kong

ST INELTR S A Ml B A i o0 T A B B 0 B R AR ) 2 HE P R AT R A A A e
[issued Byl Ministry of Commerce, Ministry of Justice
[Subject] Civil Procedure, CEPA
[Adopted On] 17 December 2003
[ Effective From] 1 January 2004

[Source] www.law-lib.com

A HK service supplier invoking preferential treatments under CEPA has to prove that it has satisfied the re-
quirements of a HK service supplier by producing documentation attested by “attesting officers recognized by
the Mainland” (Article 6.3, Annex V, CEPA). These “mainland recognized attesting officers™ are referred to as
China Appointed Attesting Officers (-1 [ ZHE A IF ).

In reviewing applications by HK service suppliers for preferential treatments under CEPA, the Circular requests
the authorities nationwide to ensure that the documentation, statutory declarations and identification docu-
ments have been attested by China Appointed Attesting Officers and certified by China Legal Service Limited
(HK).

As appendix the list of China Appointed Attesting Officers is included in this Circular.
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Provisional Measures of Shanghai Municipality on Administration of Collection of Personal

Credit Information

TS AN FAEAS B AT AN
[issued Byl Shanghai Municipal Government
[ Subject] Personal Credit Information
[Adopted On] 22 December 2003

[Effective From] 1 February 2004

[Source] http://jsg.sh.gov.cn/

This regulation governs the collection, compilation and provision of information regarding personal credit re-
cord, which includes (1) basic information on identity, family and profession; (2) information on credit relation-
ship with financial institutions or housing accumulation fund; (3) information related to “purchase on credit”
and payment of utility bills; (4) public record related to personal credit kept by administrative organs, adminis-

trative enforcement organs and judicial organs in performing their duties.

The collection of personal credit information shall be conducted upon approval from the person concerned
unless it falls in the following categories: (1) bad credit record in such transactions as loan, purchase on credit
and payment of utility bills; (2) record of disciplinary measures against practitioners in the mediated business
such as attestation, appraisal, agency and consultation; (3) record open to the public kept by administrative
organs, administrative enforcement organs and judicial organs in performing their duties; (4) publicized per-

sonal credit information.
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The personal credit information shall not be disclosed unless: (1) the person whose information is to be dis-
closed so requests; (2) the disclosure is authorized by the person whose information is to be disclosed and justi-
fied by proper reasons such as the intention of a third party to provide loan, purchase on credit, lease, employ-
ment, insurance and guarantee to the person concerned; (3) the existence of such business intention as to call a

default is evidenced by relevant documentation; (4) there are statutory grounds justifying disclosure.

© Wenger Vieli Belser, Beijing, January 30, 2004
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